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[ J [ [ J
ation under exXpress provision
— C—
e contract

N -

andard form contracts invariably
- provide for the termination of the
- contract - see for eg:

SIA clause 32 (by employer) & clause
33 (by contractor)

PSSCOC clause 31 (by employer only)

REDAS D&B clause 30 (by employer)
& clause 31 (by contractor)
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ation under express provision
ontract =

al approach of the Courts

“« Strict construction of the termination

. clause & need for strict compliance
with the procedural requirements
under the clause

- Central Provident Fund Board v Ho
Bock Kee [1980-1981] SLR 180,
[1981] 2 MLJ 162, CA




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

o v Ho Bock i\’ee

* Respondent was engaged to erect a
~ building for the appellant at
Robinson Road

Respondent’s employment was
subsequently terminated by the
appellant pursuant to the
termination provision under the
contract




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocate'mmsioner for Oaths

i
—

0 vHoBockf\’ee —

/e yant provisions under the Contract

juse 34(a) Default - If the contractor shall make
ult in any of the following namely:

-

,':en, if any such default shall continue for seven days

e —

éﬂer a notice sent by registered post to the contractor

=~ = from the superintending officer specifying the same, the
' superintending officer may without prejudice to any
other rights herein contained thereupon by notice sent
by registered post determine this contract; provided
that notice hereunder shall not be given unreasonably
or vexatiously and such notice shall be void if the Board
is at the time of the notice in breach of this contract.

-
.
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d v Ho Bock Kee ——

evant provisions under the Contract

i—— T

se 1A. (d) Notwithstanding any provision

- >

O the contrary in these conditions contained,
IS hereby agreed that the right to take

-

‘action and/or initiate proceedings on behalf

“ of the Board under cll 31, 32, 34, 35 or 40

— —

— = hereof is expressly reserved to the chairman,

e — .

Central Provident Fund Board.
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o v Ho Bock i\’ee

o J
ponaer; arqumer,

-

‘he determination was not justified
_jbecause, inter alia, the procedure for
| . determination required by the

~ contract was not followed in that: (1)
the notices of default & termination
were issued by the SO and not the
Chairman of the Board, and (2) they
were not sent by registered post
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o v Ho Bock i\’ee -

~ -_;ns of law referred to the Court

R n A—

'the notice of default invalid on
~account of its being given by the SO
= instead of the Chairman of the

-

P - Board?
— ~ « |s the notice of default invalid on
- ~account of its not having been sent

by registered post?

Is the notice of termination invalid on
account of there being no valid
notice of default?
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o v Ho Bock i\’ee -

~ -_;ns of law referred to the Court

R n A—

S the notice of termination invalid
on account of its not having been
- sent by registered post?

e ST

-+« The giving of the notice of default
was the taking of action on behalf of
the Board and, on a true construction
of cl 1A(d), was reserved to the
chairman alone
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o v Ho Bock i\’ee

| 5.
o4 (]

The requirement of registered post
‘was no doubt intended for the
"Urpose of avoiding subsidiary
& disputes between the parties as to
=~ whether the notice was given or

received as the receipt of the required
notices could be corroborated from an
independent and official source - i.e.
the postal office
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d v Ho Bock f\’ee —

-
)

The provision of this method of service
‘was, however, also for the protection of

-

- the contractor in that he was duly

——
- «

& warned that the determination

e procedure had been operated and had
~ to take immediate steps to rectify the
specified defaults within the time limit
prescribed in the clause

« Accordingly, all questions were
answered by the Court in the affirmative
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nless Industries Pte Ltd v Wei Sin
fruction Pte Ltd[2001] SGHC 243

N -

2 parties

Wei Sin — main contractor of 2
HDB’s project at Jurong West

AL - sub-contractor for the
supply, delivery and installation
of metal work
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n

2 facts

In course of the sub-contract, A
- submitted progress claims for
~ payment

Wei Sin was often late in payment and
also did not pay the entire sums
claimed - As a result, AL was chasing
for payments to be made

In the meantime, Wei Sin alleged that
that there was delay in AL’s works
and also defects
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 facts

i—— T

¢ Eventually, AL’s solicitors (B T Tan &
Company) sent a fax dated 4 Sept
1999 to Wei Sin to allege that Wei Sin

was in breach of contract and to
require that arrears in payment be
paid in full by 9 Sept 1999, failing
which AL would terminate the sub-
contract
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n

2 facts

R n A—

~ In response, Harry Elias Partnership
3 - (HEP), who were the then solicitors
. of Wei Sin, replied on 10 Sept 1999
to deny any breach by Wei Sin

They alleged severe delay and
numerous defects in AL’s work and
purported to terminate under the
terms of the sub-contract
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n

2 facts

B T Tan & Co then replied also on 10
-Sept 1999 to, in turn, purportedly
erminate the sub-contract

- ’-

-+ The purported termination notice by
~ HEP (Wei Sin) was not valid as it failed
to give AL 3 days prior written notice
as required under the sub-contract
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n

ATION OF CONTRACT

~AN 9 N O orm in -1 in N 1 [] ub-_Cg\traCtOr
n the followings:

Is to proceed with the sub-contract works with due diligence and

-y

; jition after being required in writing to do so by the Main Contractor,

e‘fuses or neglects to remove defective materials or make good
S [ 'e_étive work after being directed in writing to do so by the Main

———r P
-~ -Contractor, or
o — -

'
=
—
=
—

_""— —— '—_(C)'_fails to perform his obligations in accordance with the sub-contractor
(sic) after being required in writing to do so by the Main Contractor

(d) commits an act of bankruptcy or goes into liquidation.

For items (a) to (c), the Sub-Contractor will be given three (3) days to
comply. Upon such determination, the rights and liabilities of the Main
Contractor shall be the same as if the Sub-Contractor have repudiated this
contract. The Main Contractor reserve the right to recover all loss and cost
from the Sub-Contractor.’
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ition under express provision.of
sontract =

[ J J (JIRIIC

" eed for party exercising the right of
-'_ji-termination to prove the validity of the
= ground for the termination

The wrongful exercise of the right to
terminate will amount to repudiation

Difficulty in practice always lie in proving
the ground for termination - e.g. ground
based on contractor’s failure to proceed
with due diligence & expedition
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strial Ple Ltd v Eros Electriga@gine‘ering——
uction Pte Ltd[1998] SGHC 299

i—— T

The parties

* SG Industrial — main
contractor for a HDB Project
at Bukit Panjang

Eros - m&e sub-contractor




—a

- A.-—V-.

- e S——
e R, S
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— -

trial v Eros -

mination provision under the sub-

R n A—

-

__'f_= ight terminate the sub-contract if Eros should
= ‘make the following defaults :

_.ause 33 of the sub-contract provided that SG

~ (a) if without reasonable cause it wholly

suspends the sub-contract works before
completion;

(b) if it fails to proceed regularly and diligently
with the sub-contract works

(c) if it refuses or persistently neglects to work
according to [SG’s] instructions.
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jal v Eros

e facts

_'; SG purported to terminate the sub-

= contract by serving, through its

-~ solicitors, a notice of termination
under clauses 33 (b) and (c)

Eros argued that the termination
was wrongful
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rial v Eros —

he failure on the part of Eros to progress

ased on the construction programmes was
“ .ot necessarily a breach of its obligation to
© proceed regularly and diligently

' "*:‘: Eros’ apparent breaches appear to have
= been largely induced by SG’s own breaches
— namely: shortening of programme, SG’s
own failure to keep to the programmes, SG’s
delay in making progress payments, non-
availability of work areas
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jal v Eros

A he flurry of instructions by SG was
" necessitated largely by its attempt to
- ;“c’atch up for delays for which Eros was

= notresponsible, and to do so within a
; - telescoped time-frame
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rial v Eros

—

" )
A Y Py

-r-..."—’ .

os’ failure or delay in carrying out
_:_-" G’s instructions in the circumstances,
L could not amount to breaches of the
= .‘Z contract, let alone repudiatory
~ breaches, as the reasonableness of
SG’s purported exercise of the power to
give instructions in the circumstances is

open to serious doubt in the first place

SG’s termination was therefore
wrongful
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irong Engineering Ltd v chac_an Building
vlogy Pte Ltd[1998] SGHC 299 [1999] 3

»b A

-

- The parties

 JE - main contractor for the
construction of the main
office, substation and guard
house for the Senoko
Gasworks

Paccan - subcontractor for
the building works
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gineering v Paccan.. ..

> faclts

_JE purported to terminate Paccan’s
= - Sub-contract pursuant to the
termination provision under the sub-

= contract on the ground that Paccan
-~ has failed to proceed with the works
with reasonable diligence

 Paccan argued that the termination
was wrongful
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gineering v Paccan.. ..

| | "

;- accan had failed to carry out the
_-_-Tsubcontract works with reasonable
__f-"diligence based on the subcontract

=  programme

Paccan was from the start, in delay,
with insufficient manpower

There were delay and continued lack of
satisfactory progress in the
subcontract works
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gineering v Paccan.. ..

-"’ e

N -

" The progress of the subcontract works
- consistently lagged behind and did not
~ keep pace with the subcontract

= programme

—  + Notwithstanding JE’s taking over large
sections of the works under the terms of
the sub-contract, the delay and defaults
persisted and yet, Paccan decreased
the manpower further
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gineering v Paccan.. ..

H"

- Paccan also refused to carry out
- instructions for variation works and its
= project manager was instructed not to

= attend consultants’ meetings

Paccan would often submit non-
compliant alternative materials instead
of those specified or compliant
alternative materials - Invariably, they
were rejected and this resulted in further
delay
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gineering v Paccan.. ..~

i—— T

" JE was therefore entitled to determine
subcontract and employ other
__:_': subcontractors to complete the
any defective subcontract works and
recover the additional costs from
Paccan
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ination und_er GeneralLaw

ally, there are ituation herean
nocent party can determme a contract at

-

ommon law

I f‘bWhere the defaulting party has

" repudiated the contract
Where there is a fundamental breach

Where there is a breach of a
fundamental term
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nation und_er GeneralLaw

" A party repudiates the contract when
_ 'e intimates by words or conduct that
_‘_he does not intend to honour his
- obligations under the contract when
they fall due
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nation und_er General Law

2Q3ImMentar preacr? C DI z,

‘A fundamental breach of contract has
" been described as “something which
& underlies the whole contract so that, if it is
""_- not complied with, the performance
—  becomes something totally different from
that which the contract contemplates”
and which went “to the root of the

contract”




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

ination under General Law

~ A fundamental term is one “which the

_;_'i?parties have agreed either expressly

* or by necessary implication or which
the general law regards as a condition
which goes to the root of the contract”
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ination under GeneralLaw~

[
o a (Y] a - 1 L .‘...‘,

- Ithough they meant different things

T

test - “no longer intended to be
= bound by the contract” - breach goes

——aa ~ to the root of the contract

~ . A question of mixed fact and law
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ination under General Law

Y o - .

- the repudiation before he can be
~ discharged from the contract - c.f.
-~ affirmation

==« San International Pte Ltd (fka San Ho
: Huat Construction Pte Ltd) v Keppel
Engineering Pte Ltd[1998] 3 SLR 871
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ination under General Law

)W progress or delay in the works

T TR—

N -

Mere delay does not amount to
~ repudiation

's Must be of such a magnitude and
= character as to show that the contractor
IS either unable to proceed or has no
intention of proceeding with the works

Party purporting to terminate on this
ground must not itself be in breach
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ng (trading as Forest Contractors) v
10 Singapore (Pte) Ltd[2001] SGHC 68

he parties

B .

-

~ « Nakano - main contractor for a
development known as the

Woodsvale Executive Condo

Forest — sub-contractor for
various trades including
plastering works
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VEIE 6]

o facts

R n A—

4 akano terminated Forest’s plastering
- Sub-contract on ground of Forest’s
~ alleged slow progress

= __"-: One of the issues before the court was
~  whether Nakano was justified to
terminate Forest

Court’s findings

 Nakano’s termination was wrongful
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n.San Contractors Pte Ltd v Sanchoon
Pte Ltd[2005]) SGHC 227

e parties

Sanchoon - main contractor for a

* project which involved the
construction of the Police Coast
Guard Sub-Base at Loyang Way /
Loyang Crescent

LCS - subcontractor for certain
bored piling and marine works
connected with the project
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anchoon

2 facts

anchoon terminated LCS’s sub-
- contract on the grounds of LCS’s
~ alleged refusal to carry out certain

works and alleged failure to proceed
~ with the works diligently

Court’s findings

« Sanchoon’s termination was wrongful
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Metal Industries Ltd v Enersave Power
Pte Litd and Others [2008] SGHC 201

g iii—— ] —

The parties

-~
-

k= "« EP - nominated sub-contractor
for LTA’s project at Kallang /
Paya Lebar Expressway

« Compact - sub-subcontractor
for the external cladding works
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EP

2 facts

- EP terminated Compact’s sub-
~ contract on the ground of Compact’s
- delay in the sub-contract works and

= ~ deployment of insufficient manpower

>z

2 = .'b;)urt s findings

 EP’s termination was wrongful




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

nation under General Law

'] DaViri€li

-bepends on magnitude

-

Mere delay in or failure to make
~ payment does not amount to
repudiation

c.f. persistent failures & work properly
carried out

c.f. allegations of under-certifications
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adymixed Pte Ltd v Yee Hong Pte Lid
]1SLR 205

he parties

-+ Yee Hong - main contractor
engaged by PSA to build a
service complex at Brani
Terminal, Pulau Brani

Brani — supplier of ready-mixed
concrete
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oe Hong

2 facts

-;'= rani alleged that Yee Hong had
" repudiated the contract in failing to
- provide the casting schedule and to
~ make payment

Accordingly, Brani accepted Yee
Hong’s repudiatory breach by
terminating the contract
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oe Hong

"_l‘ ’S ﬁdins

) ‘ee Hong'’s failure to provide the casting
_} chedule did not amount to a repudiation
- of the contract

S

= -_-f"'While mere failure or delay in making
= payment per se would not amount to a
repudiation, Yee Hong here was not
merely stalling for time to make payment

— it did not intend to pay Brani at all and
perform the contract
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oe Hong

urt’s findings

Brani was therefore entitled to accept
- Yee Hong’s repudiatory breach
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Resources Pte Ltd v Alliance.Concrete
pore Pte Ltd and Another Suit[2008] SGHC

i—— T

- The parties

-

* Alliance —supplier of ready-

mixed concrete

« Comfort — sand supplier
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Resources v Alliance Concrete

—

facts

e Each party commenced its own
- action

_;_-i “In the action commenced by

Comfort, Comfort sued Alliance for
sand sold and delivered and for loss
of profits for sand Alliance under-
ordered
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Resources v Alliance Concrete

n another action, Alliance sued Comfort for
sses incurred by Alliance as a result of
Comfort’s failure to supply the contracted
_~,,,quant|t|es of sand

~ Alliance alleged that Comfort had, by its
letter dated 14 Sept 2006 stating it would
not make further deliveries of sand,
repudiated the contract, which repudiation
Alliance purportedly accepted by its
solicitors’ letter dated 15 Sept 2006
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Resources v Alliance Concrete

irt’s findings

“Notwithstanding Comfort’s repeated

,‘,'-_eminders for payment, Alliance had
* blithely ignored them

——

» Comfort’s threat of stopping deliveries
and its reasons therefore was made
crystal to Alliance

== Alliance was therefore given more than
adequate notice of the consequences
should Comfort’s demand not be met
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Resources v Alliance Concrete

urt’s findings

——

“More importantly, Comfort had put
* Alliance on notice that timely payment of
-__:.'-'.-its Invoices was made the essence of the
& contract notwithstanding that the

contract was silent on the point

Comfort was therefore entitled to treat
Alliance’s continued refusal to pay
Comfort’s overdue invoices as conduct
that evinced an intention not to be bound
by the contract, and Comfort was
entitled to accept Alliance’s repudiation
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Resources v Alliance Conq;etg

irt’s findings

N -

' Alliance was also in fundamental
~ breach in that it had persistently under-
- ordered

Had Comfort not stopped deliveries
and terminated the contract, Alliance
would have persisted in its under-
orders for the balance of the contract

period
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Resources v Alliance Concrete

L's findings

The obvious effect of Alliance’s action
under-order) would be to deprive

~Comfort of the whole benefit it would
= have received under the contract in
that Comfort’s profit margin would be
substantially reduced due both to the
quantities ordered and to the (lower)
price charged as contract prices for
sand are always lower than spot prices
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han Hong Seng Engineering..
eering & Construction Pte Ltd v Valtten
' jonal Pte - N " 4

The parties

« Vatten - painting sub-contractor
for construction of Seletar
Sewage Treatment Works

e CHS - sub-subcontractor for
almost the whole of the painting
works
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) facls

Vatten terminated the subcontract on
he basis that CHS had already
= f._repuduated it by stopping work

HS's arguments

* |tdid not stop work
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ten

S’s arquments

R n A—

* Even if it was found that it had in fact
- stopped work altogether, it was
~ entitled to rely on Vatten’s persistent
underpayment to excuse it from
further performance of the
subcontract

* |t had had to stop work because it was
unable to make corresponding
payments to the paint supplier and to
its own workers
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3tten

S’s arquments

Alternatively, the work stoppage did not
__'onstitute a repudiatory breach
& because it had already substantially
= completed the works

B —

ourt’s findings

= CHS had stopped works

 CHS has not proved persistent
underpayment by Vatten
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3tten

irt’s findings

N -

" CHS also did not produce any vidence
- of its inability to pay its workers

ln any case, difficulty in settling one’s
= suppliers’ and workers’ bills would not
- justify breaching the subcontract by
stopping work unless that difficulty was
caused by a pre-existing breach in its
payment obligations by Vatten




SCAL semi ow to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocate & So issioner for Oaths

ten

rt’s findings

* Since the assertion of persistent
underpayment was not established,
“any difficulty that CHS experienced

with payments to its workers and
suppliers could not be laid at
Vatten’s door

CHS has not therefore justified its
work stoppage




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

ten

irt’s findings

If the contractor stops work and
.'_dicates that he is not prepared to
; ontinue with the work although there is
& still work to be done, he would be in
~  breach of contract even if the
outstanding work remaining incomplete
iIs only a small percentage of the total
work under the contract, since someone
has to do that work
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sullding Construction Pte Lid'v Ann.
te L1d[2004] SGHC 107

 The parties

~ + AL - main contractor for a
= construction project
* JM - sub-contractor for the

structural works of the
project
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Ann Lee —

—

AL terminated JM’s sub-contract on the
'round that JM had ceased all works at
~ the site

-

= JM’s arguments

— N —

—+ |t had not stopped work

~» Even if it had stopped work, it was caused
by AL’s failure to effect timeous payments

AL’s deduction of costs of the materials
incurred in Oct from Nov progress claim was
premature
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Ann Lee —

—

wrt’s findings

~JM had stopped work on the site—as
uch, AL was entitled to terminate the
. sub-contract after JM stopped work

_.“Ej AL was entitled to set-off and deduct the
= cost of materials from any progress
claim

* There was no factual basis for JM’s
contention that AL’s non-payment of Nov
claim caused JM to stop its work - JM’s
progress had not been satisfactory even
before the alleged non-payment
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ination under GeneralLaw~

o
'] 71E&E WOT »

~ « Mere existence of defects does

= not amount to repudiation

= But see Kokomewah Sdan Bhd v
Desa Hatchery Sdn Bhd [1995]
1 MLJ 214
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,, - _r___.--"'

o facts

'efendant had appointed the plaintiff to
- construct a chicken farm project in
- Labuan

~ T_-'"' Notices to speed up the work and to
remove and rectify various defective
works were given by defendant to plaintiff

Defendant subsequently terminated the
contract

Plaintiff alleged wrongful termination and
claimed damages
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—

o
@ [ J
Fe

,, _r___.--"'

n deciding whether the termination

_:_-" ‘was wrongful, the most important

" consideration was whether there was

= delay and other breaches as claimed
by the defendant and whether in all the
relevant surrounding circumstances
including the extent of such breaches,
if any, the defendant was justified in

determining the contract
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yah

-r-..."—’ .

—

‘was clear that some of the works were
“defective in that the plaintiff had not
f’aken the necessary care to ensure that
_ _:they were of the required standard or

= - quality and in accordance with
~ specifications

It was also clear that there had been
stoppages of work and delays in the
performance of the contract

In the result, the determination of the
contract by the defendant was justified
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ination under General Law

ulii 1/ | =

N -

> ‘. Where one party insists on carrying out
-}':' ‘his obligations in his own ways that is
E substantially inconsistent with his
obligations under the contract

- Ceramic Brickworks (S) Pte Ltd v
Asia-Tech Construction &
Engineering Pte Ltd[1996] 1 SLR
200
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\Brickworks v Asia-Tech ...

-—

—

Asia-Tech - building contractor
for a condominium project

Ceramic Brickworks — supplier
of bricks to Asia-Tech for the
project
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\Brickworks v Asia-Tech ..

—

il T .

Prior to contract, plaintiff delivered
some sample bricks

Contract of supply described the

goods to be supplied as being
‘common bricks, SISIR standards,

SS103:1974, as per sample’
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2Brickworks v Asia-Tech

) facts

~ When the first consignment of bricks
~ was delivered, defendant rejected them
" on the ground that they were
& substantially different from the samples
- delivered earlier

» Plaintiff responded by delivering a
further quotation for the same quantity
of bricks, with description ‘common
bricks, SISIR standards, SS103:1974°
and quoted a higher price
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2Brickworks v Asia-Tech

) facts

* Defendant was notified that if it
wanted bricks of the same quality as
_‘-- the sample delivered, it would have to

pay the higher price

In consequence, defendant refused to
make any further orders from the
plaintiff and purchased the bricks it
required from the market, at a price
higher than that contracted with the
plaintiff
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Brickworks v Asia-Tech

/es b efore the Court

N -

‘Whether the plaintiff was in repudiatory
- breach of the contract ?

e

- -
»N / ’—
" Held :
[
-—— -
e S——
| —

= . Plaintiff had repudiated the contract by

== S
—
——

e

B

- -_—

supplying and insisting on supplying
inferior quality bricks which did not
conform with the samples and by
delivering the fresh quotation
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Brickworks v Asia-Tech

- Plaintiff was trying to renege from the
‘;contract because, after the conclusion
3 ~ of the contract and when the time for
= supply came, it was unhappy with the
price as the contractual quality bricks
could have been sold for a much higher
price in the then prevailing market

Defendant was justified in purchasing
bricks from other sources
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\Brickworks v Asia-Tech ..

—

i—— T

* Plaintiff was therefore ordered to pay
defendant the amount equivalent to
= the increased price paid by the

defendant, less the price for the first
consignment of the bricks
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ination und_er General Law

her circumstances

+ Taking away or omissions of
~ works to give to other contractors

- CarrvJ.A. Berriman Pty Litd
(1953) ALJR 273

« Failure to give possession of site -
c.f. case of sub-contractors

- Teknikal dan Kejuruteraan Pte Ltd
v Resources Development Corp
(Pte) Ltd [1996] 3 SLR 145, CA
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ination under GeneralLaw~

her circumstances

. Wrong interpretation of contract
~ provisions

- GI/B Automation Pte Ltd v Deluge
Fire Protection (SEA) Pte Ltd[2007]
SLR 918

e Fluctuations /increase in materials
price ?
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1er Ways of Ending a Contract

i—— T

ase of misrepresentation

-
o

'+ Economic duress

that makes it physically impossible
to perform the contract

* Doctrine of “force majeure”
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oresentation ——

Arises where one make A STATE en
“which is false and untrue, and that
Statement has induced the other
party to enter into the contract with

i—— T

~ that party

: If proven, the other party may rescind
(terminate) the contract
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sonstruction Pte Ltd v Econ ...
wation Ltd[2002] SGHC 201

The parties

=+ Econ-main contractor for
HDB project for the Punggol
East contract

Fu Hai — main sub-contractor




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

' con

cts

» Econ terminated Fu Hai’s subcontra';:—t-
- on the ground that Fu Hai had failed to

-

. carry out the sub-contract works
regularly and diligently despite
numerous reminders

Fu Hai’s arguments

 Econ has breached its representations
as regards, amongst others, the man-
year entitlements and soil condition




SCAL semi ow to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocate & So issioner for Oaths

\wEcon o

—

dai Arquments

i—— T

* These affected Fu Hai’s performance
i_and progress of its sub-contract
- works

&=« Econ’s termination was therefore

wrongful

» Alternatively, the sub-contract
should be rescinded by reason of the
misrepresentation
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con ——

—

irt’s findings re misrepresentation as

LA

u Hai had itself to blame for not getting
3 ;':i—.any man year entitlement as it failed to
~ submitits application Form in the first

place

It does not lie in Fu Hai’s mouths to
complain that Econ did not give Fu Hai
250 man year entitlements when Econ’s
offer of 50 workers first was not even
taken up by Fu Hai
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SCAL semi
Advocat‘é‘Missioner for Oaths
[ 4

con il

— -

rt’s findings re misrepresentation as

N -

v

_s__.-_lt was therefore irrelevant whether
* Econ initially promised Fu Hai 180 or

= 250 foreign workers

-~~~ +* The guestion of breach of this

e representation did not even arise




SCAL semi “How to Legally End a Contract?” (18 Nov 2008) presented by MONICA K. C. NEO,
Advocat‘é‘Missioner for Oaths

con il

— -

rt’s findings re misrepresentation as

n -
9 QI | _4 w

It was not disputed that the nature of
~ the soil excavated comprised of
~  rubbish

Econ must have known or ought to
have known, the nature of the material
it excavated - yet it kept the
information away from Fu Hai
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con ——

—

irt’s findings re misrepresentation as

L o @ 4 v l 4

’ g.
1
P

Vhile the non-disclosure of the soil
condltlon does not generally amount to a

& misrepresentation, a duty was imposed
on the facts of the present case on Econ
to disclose the information as Fu Hai had
actually inquired from Econ whether
there were any adverse factors it should
know about and was assured there were
none
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iwv.Econ

-
-

" The sub-contract was rescinded

-

-
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iIc Duress

es where one illeaitime el

i—— T

- pressurised to enter into the contract

-

was not clear precisely what is
.~ meant by “illegitimate” but a

- sufficiently coercive threat to break a
contract may amount to economic
duress

No decided case but may be difficult
to arise in construction context
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ation & Impossibility ..

““radical change” or emergence of a

@ L L v v

'_ust be actual physical impossibility of
_‘_'erforming contract — not merely more

~expensive or onerous

| _' Increased cost due to unforeseen delay or
unanticipated and wholly abnormal rise or
fall in price does not constitute frustrating

event

Limitations — (a) express provision, (b)
foreseeability of frustrating event, (c) self-
induced frustration
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ontractors v Fareham (1956) AC

N -

_'.Contractors entered into a contract to
~ build 78 houses for a fixed price within
* a period of 8 months

Owing to unexpected circumstances,
and without fault of either party,
adequate supplies of labour and/or
material were not available
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ontractors v Fareham (1956) AC

N -

= Although work never actually stopped,
the shortage of labour and/or material
- caused such delay that the contract
took 22 months to complete

As a result, contractor claimed to be
entitled to a quantum meruit claim for
the additional cost of 17,000 pounds
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ontractors v Fareham (1956) AC

0y (o T0USE O NI 0S

" -
—

:"Contract had not been frustrated

" The fact that, without the fault of either
= party, there had been an unexpected turn
of events, which rendered the contract

more onerous than had been
contemplated was not a ground for
relieving the contractors of the obligation
which they had undertaken
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ontractors v Fareham (1956) AC

oy - oJa*L

'-' hile the job proved to be more

-
-

-

_;_'-'?onerous, it never became a job of a
s different kind from that contemplated in
: ~ the contract

- The contractor therefore had to bear
the loss themselves
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ontractors v Fareham (1956) AC

Yol [o 0uSe C oJgo i

» his was notwithstanding that it might in
" one sense be said that the basis of the

—  § contract (i.e. adequate supply of labour
=~ and/or material) had gone

~_* Disappointed expectations did not
necessary lead to frustrated contracts
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Pte Lid v Brightside-Who Hup [1987}

91

o

BWH agreed to buy from MTU (the
~ supply contract) certain equipment for
its sub-contract works in a project

o However, it subsequently asked MTU
to suspend all manufacture/delivery of

the equipment
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Pte Lid v Brightside-Who Hup [1987])

 ,4

o

TU informed that it would not agree
. to an indefinite suspension of the
: supply contract and required BWH to

reply as to when it could accept
delivery of the equipment

However, BWH failed to reply

 Accordingly, MTU commenced
proceedings for damages for breach
of contract against BWH
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Pte Lid v Brightside-Who Hup [1987])

 ,4

D G Yy

_ﬂ-‘ t was prevented from accepting the
_.‘ti--equipment purchased from MTU and
& that the supply contract was
~ frustrated because the main contract
(and hence its sub-contract) was
terminated and the termination was

beyond its control
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Pte Lid v Brightside-Who Hup [1987])

 ,4

: -'The main contract was not frustrated
- but merely breached

-

The determination of the main

contract led to the determination of
the subcontract by its own terms

It followed that the subcontract could
not have been frustrated

« That being the case, there was no
basis for arguing that the supply
contract was frustrated.
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ctrine of “Force Majeure”

Xpression @ anch oriqgi —means
- “greater force” or “irresistible
~ compulsion or coercion”

~+ No precise meaning in English law

=« However, it has been construed to
cover acts of God, war and strikes,
embargoes, refusals to grant
licences, abnormal weather
conditions
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e of “Force Majeure”.

[ [
T Q0EeS NOT O B Se TO An ) C -
% i—— T

- legal doctrine or consequences under
7-_English law and is available only
where contract expressly provides for
" it—see for eg SIA clause 23(1)(a),
PSSCOC clause 14.2 — but only
extension of time not ground for

termination
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e of “Force Majeure”

Eal
) (Y ala

O e mt—

- performance impossible, (b) was
~ unforeseeable, & (c) was
" unavoidable in occurrence and
effects

Parties cannot invoke force majeure
clause if they are relying on their
own acts or omissions
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icrete Pte Ltd v Sato Kogyo (S) Pte
nd anor appeal[2007] SGCA 39

i—— T

The parties

= ~ » Sato Kogyo - contractor
engaged by LTA to construct
a MRT station

« RDC - supplier of ready-
mixed concrete
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o Kogyo —

—

'On at least 42 occasions, RDC failed to
_upply concrete ordered by Sato Kogyo
~ on grounds of (a) shortages of raw
& material, /.e. aggregates and cement,
= and (b) plant breakdowns

~+ Inthe result, Sato Kogyo had to
purchase concrete from alternative
suppliers at higher rates and it
deducted the cost differentials incurred

from the outstanding amounts due to
RDC
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0 Kogyo

cts

‘RDC maintained it was not liable for the
. cost differentials incurred by Sato

-

" Kogyo as the shortage of raw materials

& constituted a “force majeure” event

under the contract

As a result of Sato-Kogyo’s non-
payment, RDC eventually suspended its
supply of concrete

Sato Kogyo, in turn, terminated RDC’s
contract
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0 Kogyo

[Ssues

e of the issues before the court was
\ whether the force majeure clauses
: C xempted RDC from liability for the
“non- or short supply of concrete during

~ the period prior to RDC’s suspension

Thavlcﬂﬂastnﬂngs

 The force majeure clause exempted
RDC from non-supply of concrete due
to shortage of raw materials
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o Kogyo —

—

S decisions

"RDC could not invoke the force majeure
" clauses because it had not pleaded
~ force majeurein its defence

N

g

* |n any case, the force majeure clauses

~ would not have exempted RDC from
liability for the non- or short supply as
RDC could not prove that the shortage
of raw materials was beyond its control
— evidence shows that RDC was able to
supply concrete to other contractors
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o Kogyo

decisions

DC was therefore liable to Sato Kogyo
for the cost differentials
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