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Construction subcontract - alleged right to set off
claim against the subcontractor - architect's
interim certificate - entitlement of subcontractor to
summary judgment on certified amount - whether
a stay of proceedings for reference to arbitration on
the application of the main contractor should be
allowed

Arum Building Services (Pte) Ltd v Greatearth
Construction Pte Ltd [1994] 3 SLR 330,  High Court,
Singapore.

In the recent Singapore case of Arum Building
Services (Pte) Ltd v Greatearth Construction Pte
Ltd, the Court examined a sub-contractor's right to
certified progress payments and the main contractor's
right to make set-offs against the certified sums under
the SIA standard form of contracts. In that case, the
nominated sub-contractors (plaintiffs) claimed against
the main contractors, firstly, for $225,392.60 being the
total amount certified by payment by the architect in
four interim certificates, and secondly, for $507,609.33
for accelerated work carried out by them. The main
contractors (defendants) refused to make payment
under the certificates on the ground that they had two
claims against the plaintiffs in the sum of $368,129.70
which they purported to set off against the certified
amount.  The architect in issuing the certificates did not
take the defendants' claims into account as he regarded
the claims as "purely domestic". The plaintiffs, relying
on clauses 30(1) of the SIA Main Contract and clauses
13.1 and 13.2 of the SIA Sub-Contract, applied for
summary judgment for the certified amount and the
defendants, relying on clause 14.1 of the SIA Sub-
Contract, applied for a stay of the action pending
arbitration. The court referred to the decisions of the
court and the court of appeal in Tropicon Contractors
Pte Ltd v Lojan Properties Pte Ltd1 and noted that the
position established in the Tropicon's case in the
context of a dispute between an employer and a main
contractor could not apply directly to a dispute between
the

                                           
1 [1989] 3 MLJ 216; On appeal, Lojan

Properties v Tropicon Contractors [1991]
2 MLJ 70.

contractor and a sub-contractor because the sub-
contractor was not a party to the main contract and clause
31(11) could not come to its assistance. Referring to
clause 13.2 of the SIA Sub-Contract, the Court noted that
that clause was very different in structure from clause
31(11) SIA Main Contract but found them to be so
substantively similar that "they must be read to confer the
same degree of finality and enforceability to certificates
issued under clause 30(1) between main contractors and
sub-contractors as between employers and main
contractors. Such construction of clause 13.2 is also in
keeping with clause 2 of the sub-contract which says that,
whenever possible, the provisions of the sub-contract
should be construed consistently with those of the main
contract."

Clause 13.2 of the SIA Sub-Contract reads as follows:

"In so far as the architect may decide the amounts
due to the sub-contractor and any matter of
defence, set-off or counterclaim as between the
parties to this sub-contract for the purpose of
determining the amounts to be certified for
payment by him in the main contract pursuant to
cl. 30(1) of the main contract conditions, or any
matters of extension of time and delay under cl
11(2) of this sub-contract, such decisions and
certificates shall be binding until final judgment or
award in any dispute between the parties to this
sub-contract."

Based on those reasoning, the court in Arum's case held
that the "four amounts certified by the architect in favour
of the plaintiffs were payable since the architect did not
take the defendants' claims into account when issuing his
certificates. There was no basis for any legitimate dispute
that needed to be referred for arbitration." As regards the
plaintiffs' claim for $597,609.33 for accelerated work
carried out, there was no certification by the architect for
payment and accordingly, the court ruled that they did not
come within clause 13.2 of the SIA Sub-Contract. The
claim for accelerated work should be referred to
arbitration.

EDITORIAL COMMENT

This case, being the first reported decision on the
Conditions of Subcontract issued by the Singapore
Institute of Architects, is important for the light it sheds
on some of the issues that regularly occur with this



standard form. First, this decision put an  end to
whatever doubts anyone may have as to whether the
treatment of set-offs and cross-claims under the
Subcontract is different from that of the  Main Contract.
Although there are some differences in the structure
between clause 31(11) of the Main Contract and clause
13.2 of the Subcontract, the court was prepared to find
that the provisions of the Subcontract confer "the same
degree of finality  and enforeceability to certificates
issued under clause 30.1 between the main contractor
and subcontractor as between the employer and main
contractor." This means that the main contractor would
have to pursue his cross-claims separately in
arbitration. He will not be allowed to make deductions
from the interim payments. It does not appear also to
matter whether a certificate of non-payment was issued
or not or whether the architect did not take into account
cross-claims that are "purely domestic" in nature. The
certification of non-payment therefore does not appear
to have any effect on the  integrity or "temporary
finality" of the interim certificates.

New  Publications - Institute for Research in
Construction,  National Research Council Canada
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